Account of profits 
circumstances where appropriate, 10 
criminal breach of contract and, 9-15 
right to performance, 11-14 
Admiralty jurisdiction and practice 
agency fees, 496-497 
arrest, 498-499 
Australia, 492-494, 496-500 
book review, 172-174 
Canada, 578 
collisions, 500 
forum non conveniens, 499-500 
in personam claims, 496-497 
mortgages, 498 
stay of proceedings, 499-500 
Agency fees, 496-497 
Air rage 
carrier’s liability to victims of, 370-377 
accidental injury during transit, 370-377 
aircraft operation, connection with, 372, 373 
causation, 376 
drunken passengers, tort, 374 
injury, 370, 371 
on board, 371 
passenger conduct, 373, 374 
Warsaw system, 370 
civil liability in respect of, 369-382 
liability insurance, 378-382 
accidental shooting, 378, 379 
drink driving, 379, 380 
premises repossession and public conscience, 
380, 381 
Annuities, 504-506 
Anti-suit injunctions, 489-490 
Arbitration See also Arbitrators 
appeals, 484-486 
awards, 
challenging, 478-483 
interest, 490 
object, loss of right to, 477-478 
setting aside, 477-478 
Canada, 553, 579-582f 
cargo claims, 553 
cases in 2000, 476-90 
clauses, 580 
validity of, 489-490 
commencement of, extension of time for, 486-487 
costs, 490, 579-580 
fairness, 481-483 


Arbitration—cont. 
heard, right to be, 481 
ICC Rules, 481-482 
injunctions, anti-suit, 489-490 
jurisdiction, 489-490 
appeals, 485-486 
disputing, 478-480, 483-485 
service, 487-489 
Law and practice of international commercial 
arbitration (3rd edn), bk review, 174, 175 
Lugano Convention, 487-489 
security for costs, 579-580 
serious irregularity and substantial injustice, 
478-483 
service, 487-489 
shipowners’ breach of obligations, 177-179 
stay of proceedings, 483-485 
third parties, 487-489 
time limits, 486-487 
United States, 489-490 
Arbitrators 
awards, setting aside, 477-478 
bailment, 496 
bias, 476-478 
expenses, 478-480 
fees, 478-480 
ICC Rules, 476-477 
independence, 476-477 
negligence, 496 
removal, 476-477 
Arrest of ships 
Arrest of ships: a Commentary on the 1952 and 
1999 Arrest Conventions, 3rd Edition, book 
review, 315, 316 
Australia, 498-499 
bail, 578-579 
Canada, 558, 569, 573-574, 578-579 
necessaries, 569 
preservation, 499 
Asbestos 
claims, 198, 199 
defendant’s domicile as appropriate forum, 198, 
202, 203 
group action, 197-203 
not abuse of process, 199 
jurisdiction, 197-203 
representation, 201, 202 
trial judge’s discretion, interference with, 198-202 
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Assets 
substituted, 
rationale of property in, 3-6 
title to, 6-8 
vindicating property in, 1-8 
Assignment, prohibition on, 472-475 
Auctions 
collateral contract, 334, 335 
highest bidder, ascertaining identity of, 336 
reserve or without reserve?, 334-337 
reserved, 336, 337 
without reserve, 335, 336 
settled law, 334 
Australia 
Admiralty jurisdiction and practice, 492-494 
agency fees, 496-497 
arrest, 498-499 
bill of lading, 491-496, 499-500 
burden of proof in sea cargo claims, 278, 279 
cabotage, 501 
carriage of goods by sea, 491-496 
charterparties, 495-496 
collisions, 500 
due diligence, 492 
forum non conveniens, 499-500 
freight, 495-496 
Hague-Visby Rules, 494-495 
in personam claims, 496-497 
jurisdiction, 492-494 
marine insurance, 
non-disclosure and misrepresentation in 
contracts of, 66-67 
maritime law decisions, 491-503 
mortgages, 498 
pollution, 502-503 
regulation of shipping, 501 
stay of proceedings, 499-500 
Austria, pendency in, 460-465 
Aviation insurance 
Aviation insurance, bk review, 448 


Bail, 578-579 
Bailment 
Australia, 496 
principle of proof in sea cargo claims. See Burden 
of proof 
Banking 
Law of Bank Payments, 2nd Edition, book review, 
310-312 
Bankruptcy 
Brussels Convention and, 206-210 
co-owned land, 207 
immovable property and in rem rights, 208-210 
Canada, 556-557 
law applicable to insolvent winding-up by 
Judicature Act 1875, s. 10, 141-143 
mortgages and, 130 
order of sale of land overseas, 205-214 
choice of law, 212, 213 
object of proceedings, 208 


Bankruptcy—cont. 
Portugal’s exclusive jurisdiction, 206 
rights, new and pre-existing, 211, 212 
tenancies, 212 
Trusts of Land and Appointment of Trustees Act 
1996, 213, 214 
Berth charters, 467-468 
Bill of lading 
Australia, 491-496, 499-500 
Canada, 561-562, 564, 580-581 
cargo litigation, allocation of burden of proof. See 
Burden of proof 
Carriage of Goods by Sea Act 1992, 346-355 
consignee/consignor, contractual rights and 
obligations under, 112 
choice of law determining, 114-116 
contract of carriage, evidence of, 491-493, 564 
drafting errors and interpretation, 215, 216 
jurisdiction clause, 
binding on consignee and sub-carrier, 111-113 
liabilities of transferee, 344-355 
attornment, 354, 355 
background, 345 
bailment, 352, 353 
Berge Sisar, The, 344-355 
attornment, postscript, 354, 355 
bailment, postscript, 352, 353 
facts, 346 
Carriage of Goods by Sea Act 1992, 346-355 
common law implications, 345 
incurring liability, 346-349 
intermediate transferee, 349-351 
mutuality, principle of, 351 
Bill of sale. See also Mortgages 
legislation, 133, 134, 143, 144 
Breach of contract 
Canada, 561-562 
criminal, 
account of profits for, 9-15 
right to profits and gains from, 9-18 
damages. See Damages 
exemplary damages, 11 
inducing, 561-562 
Bribery, 27-65 
agency, 52 
background and effects, 27 
civil law consequences/overview, 29-36 
common law unenforceability, 52 
foreign law violated, 52 
foreign public policy contravened, 53-56 
criminal law and, 28 
definition of, 30 
ex turpi causa unenforceability at common law, 
41-45 
intermediary, use of, 46, 47 
liability to competing offeror, 61-63 
of briber, 61-62 
of company awarding contract to briber, 62, 63 
misrepresentation by outsider in position of 
power, 47, 48 
non-existent, not voidable, 39-41 





INDEX 


Bribery—cont. 
profit stripping the briber, 56-61 
equity, 57-60 
tort, 60, 61 
recovery from bank as assignee, 48-50 
summary, 64, 65 
termination under express term in contract, 45, 46 
transaction validity, 36-56 
voidability, 36-39 
international contracts, 50-52 
Brussels Convention 
bankruptcy and, 205-214 
CMR Convention, 461-462, 464-465 
damages, 461-462 
insurance, 508-509, 511-513 
jurisdiction agreements, non-exclusive, 234-260 
Art. 17, 241, 258 
jurisdiction over direct action against sub-carrier. 
See Sub-carrier 
lis alibi pendens, 461-462 
Lugano and, 219-233 


conflict between English and European systems, 


219-233 
negative declarations, 461-463, 465 
regulation replacing, 464-465 
seised, court first, 461 
Building contract 
rights of third parties. See Privity of contract 
subrogation and, 194, 195, 197 
Bulk goods 
co-ownership of, 450 
fluctuating, 454-455 
Bunkers, 555, 569-571 
Burden of proof 
alternation of risk, 282, 283 
Australia, 278, 279 
bailment, nature of proof in, 262-265 
justifications for bailment principle of proof, 
264, 265 
bill of lading principle of proof, 
after The Glendarroch, 271-281 
carriers as other bailees, 276, 277 
common law distinction, 275 
Hague-Visby Rules, obligations and 
immunities, 271-276 
Inferring exemptions, 276, 277 
proof of unseaworthiness/due diligence, 272, 
273 
unjustifiable distinctions, 275, 276 
The Glendarroch, 266-271 
assumptions, 267, 268 
precedents, 268 
evidential vs legal burden, 269, 270 
The Torenia, 271 
Canada, 278 
common law position in other jurisdictions, 
278-281 
Australia, 278, 279 
Canada, 278 
United States, 280, 281 
implied obligations, effect of, 281, 282 


Burden of proof—cont. 
sea cargo litigation, allocation of, 261-284 
three criteria for, 261, 262 
Business interruption insurance, 535-536 


Cabotage, 501 

Canada 
Admiralty jurisdiction and practice, 578 
arbitration, 553, 579-582 
arrest, 558, 569, 573-574, 578-579 
bail, 578-579 
bankruptcy, 556-557 
bills of lading, 561-562, 564, 580-581 
breach of contract, inducing, 561-562 
bunkers, 555, 569-571 
burden of proof in sea cargo claims, 278 
Canada Shipping Act 2001, 551-552 
cargo claims, 

damage, 559, 564 
litigation and arbitration of, 553 

carriage of goods, 559-564 
Clause Paramount, 562-563, 583 
collisions, 565-567, 577-578 
colour of right defence, 589-590 
conservation, 554 
consolidation, 568 
constitutional law, 555-559 
damages, 559, 565-568, 585-589 
electronic communications, 554 
electronic signatures, 554 
exclusive economic zone, 589-590 
fatal accidents, 586-588 
fisheries, 558, 585-586, 589 
forum non conveniens, 560-561, 582-583 
freight, 561 
Hague Rules, 560 
Hague-Visby Rules, 553 
Hamburg Rules, 553, 581 
in personam claims, 578 
inspections, 575 
interest, 572 
jurisdiction, 555-559, 562-565, 581-582 
legislation, 551-555 
limitation of liability, 560, 566-569 
Mareva injunctions, 588-589 
marine insurance, 574-578 
Marine Liability Act 2001, 552-553 
maritime cases 1999-2001, 555-590 
maritime liens, 569, 570-572 
mortgages, 569-570 
National Marine Conservation Areas Act, 554 
necessaries, 569, 570 
negligence, 567, 584-585 
noise from pleasure craft, 555 
non-disclosure, 576-577 
pollution, 555 
ports, 558-559 
priorities, 569, 571-572 
privity of contract, 574-575 
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Canada—cont. 
sales of ships, 
judicial, 571 
pendente lite, 569-570, 572-573 
security for costs, 579-580 
set-off, 564 
shipbuilding, 583-585 
stay of proceedings, 560-563, 568 
strikes, 558 
subrogation, 574 
terminals, 558-559 
third party proceedings, 557-558, 574-575 
time limits, 587-588 
Transportation Appeal Tribunal, 554 
United States, 564 
unseaworthiness, 577 
voyage charterparties, 580-581 
warranties, breach of, 575-576 
wildlife management, 556 
wrongful death, 586-588 
Cargo claims 
allocating burden of proof. See Burden of proof 
arbitration, 553 
Canada, 553, 559, 564 
damage, 559, 564 
litigation, 553 
Carriage by road. See CMR 
Carriage by sea. See also Bill of lading 
Australia, 491-496 
Canada, 559-564 
damages, 559 
Carrier. See also Sub-carrier 
allocating burden of proof. See Burden of proof 
carriage of goods by sea, draft CMI instrument. 
See Comite Maritime International 
“contracting carrier”, draft CMI instrument, 415 
liability in respect of undamaged goods, 203-205 
passengers, CMI 37th International Conference 
(Singapore), report on, 425 
“performing carrier”, draft CMI instrument, 415 
Charges. See also Mortgages 
fixed and floating, 123-149 
floating, 
construction of, 135-144 
definition, 135 
Judicature Act 1875, s. 10, 141-143 
juridical nature of, Holroyd and Hypotheca, 
144-146 
Sched. C “undertaking” mortgages, 136-141 
adapting, 136-138 
Companies Acts and, 138, 139 
modern perspective, 146-149 
Charterparties. See also Time charter 
Australia, 495-496 
berth, 467-468 
freight, 495-496 
multiple, 285-295 
notice of readiness, 465-472 
voyage, 465-472 


China 
oil pollution liability of colliding vessels, 19-23. 
See further, Pollution 
Sharing the Resources of the South China Sea, 
book review, 312, 313 
Choice of law. See Jurisdiction 
Claims 
against sub-carrier. See Sub-carrier 
good faith, 528-530 
insurance, 535-539 
notification of, 528-530 
limitation proceedings. See Limitation 
post-contractual duty of utmost good faith and, 
434-436, 441-444 
Clause Paramount, 562-563, 583 
CMI. See Comité Maritime International 
CMR 
Austria, 460, 463-464 
Brussels Convention, 461-462, 464-465 
Germany, 463 
lis alibi pendens, 460-465 
Lugano Convention, 461-462, 464-465 
negative declarations, 461-463 
service, pendency upon, 463-465 
Co-insurance 
circuity of action, 196 
contract terms, 194, 195, 197 
liability for loss till payment by insurers, 195 
subrogation denied in, 193-197 
Collisions, 500, 565-567, 577-578 
Comité Maritime International (CMI) 
Singapore, 37th International Conference, report, 
406-427 
carriage of goods by sea, draft instrument, 
407-418 
background to, 410-412 
carrier responsibility, period of, 413 
“contracting carrier”, 415 
convention or model law? 412, 413 
delay, 416 
documentation, 416, 417 
electronic commerce, 417 
freight forwarders, 413, 414 
liability of carrier, 414, 415 
loss of right to limit, 416 
shipper’s responsibilities and, 416 
“performing carrier”, 415 
through transport, 413, 414 
general average, 420-422 
marine insurance, 418-420 
passengers, carriage of, 425 
piracy, 423, 424 
transport law issues, 407-418 
Commercial law 
Commercial Law in the Next Millennium, book 
review, 306-308 
Lex Mercatoria, book review, 305, 306 
Common law 
dependents’ claim at, in case of mis-sold pension, 
321, 323, 324 
mixtures, 449-456 
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Common law—cont. 
proprietary rights, 449-456 
retention of title, 449-456 
Conservation, 554 
Contract. See also, Contractual rights 
assignment, 472-475 
auctions. See Auctions 
bill of lading, 491-493 
breach of. See Breach of contract 
building contracts. See Building contract 
carriage. See Contract of carriage 
construing contracts containing mistakes, 214-217 
court approach, 217 
Exemption Clauses and Unfair Terms, book 
review, 318, 319 
errors in, 214-217 
drafting, 214, 215 
interpretation/rectification process, 215 
obvious, 215 
good faith (book reviews), 313, 314, 591-592 
intention of parties, 215 
mixtures, 450-451 
post-contractual duty of utmost good faith. See 
Utmost good faith 
Scandinavian law, 466-467 
utmost good faith. See Utmost good faith 
Contract of carriage 
bills of lading as evidence of, 491-493, 564 
documentation under new German law, 396 
evidence of, 491-493, 564 
German transport law governing, 395-400 
household goods under new German law, 400 
liability under new German law, 396-399 
multi-modal transport contracts under new 
German law, 400-402 
parties to contract under new German law, 395, 
396 
Contractual rights 
bill of lading, 
consignee/consignor, rights and obligations 
under, 112 
choice of law determining, 114-116 
Contribution, 543-544 
Contributory negligence 
pensions advice misunderstood/ignored, 325, 326 
Conventions 
CMI 37th International Conference (Singapore), 
draft instrument on carriage of goods by sea, 
407-418 
Limitation Convention 1976, report on 
implementation of, 422, 423 
implementation of Limitation Convention 1976, 
422, 423 
Costs, 490, 518-520, 539-543, 548, 579-580 
Credit 
documentary. See Documentary credits 
insurance, 545-546 


Criminal law 
bribery. See Bribery 
spies. See Spying 


Damages 
breach of contract, 
measures of, 
by benefit received, 15-16 
by loss of performance, 16, 17 
restitutory damages, 16 
Brussels Convention, 461-462 
Canada, 559, 565-568, 585-589 
carriage by sea, 559 
declarations of non-liability, 461-462 
fatal accidents, 587 
fisheries, 585 
good faith, 533-534 
insurance, 517, 548 ‘ 
insurer’s obligation and. See Insurer’s obligation 
Mareva injunctions, 589 
misrepresentation, 517 
privity of contract doctrine. See Privity of contract 
unliquidated, principal’s claim against creditor, 
384-388 
Delay 
carrier liability for, draft CMI instrument, 416 
Delivery 
loading, 470 
voyage charterparties, 470 
Demurrage 
laytime, multiple charterparties and, 285-295 
multiple charters and prorating clauses, 292 
complex calculation possibilities, 293 
Demutualisation, 456-460 
Derivatives 
The Law of Derivatives, book review, 309, 310 
Despatch, 471 
Detention of vessel 
damages for, and multiple charters, 295 
delay, liability for, 189, 190 
demurrage. See Demurrage 
detention, physical and legal, 190-192 
employment, expenses of discharge, 187, 188 
NYPE off-hire clause and, 186-192 
off-hire, 188, 189 
Directors 
demutualisation, 456-460 
fiduciary duties, 456-460 
shareholders, 456-460 
Dispute settlement 
Dispute Settlement Reports 1996 and Dispute 
Settlement Reports 1997, book review, 314, 
315 
Documentary credits 
ambiguous/unclear instructions, 24-26 
clarification should be sought, 25 
reasonable construction acceptable to courts, 25 
duty of banks, 
to examine documents to determine 
compliance, 24 
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Documentary credits—cont. 
poor drafting, 26 
Uniform Customs and Practice for. See Uniform 
Customs and Practice for Documentary 
Credits 
wrongful rejection of, 24 
Documentation 
transport. See Transport documents and Bill of 
lading 


E-commerce. See Electronic commerce 
Economic loss, 521-522 
Electronic commerce 

CMI draft instrument on carriage of goods by sea 

and, 417 

Electronic communications, 554 
Electronic signatures, 554 
Environment 

pollution. See Pollution 
Estoppel 

insurance, 535-536 

notice of readiness, 468-470 

voyage charterparties, 468-470 
Exclusive economic zones, 589-590 


Fatal accidents, 586-588 
Fiduciary duties 
demutualisation, 456-460 
directors, 456-460 
insurance, 513-514 
seised, court first, 461 
shareholders, 456-460 
time limits, 513-514 
ultra vires, 471-472 
Financial advisers 
standard of behaviour required, 324, 325 
tied vs independent, 324-327 
Financial regulation 
The Law of Derivatives, book review, 309, 310 
Financial Services Act 1986 
dependent’s cause of action under, in case of mis- 
sold pension, 321-323 
Fisheries, 558, 585-586, 589 
Forgery, 530-532 
Forum non conveniens. See also Jurisdiction 
Admiralty jurisdiction and practice, 499-500 
application of by English courts, 228, 229 
asbestos, group action, 197-203 
Australia, 499-500 
between England and Contracting States, 229, 230 
Canada, 560-561, 582-583 
collisions, 500 
defendant’s domicile as appropriate forum, 198, 
202, 203 
insurance, 508-509 
stay of proceedings, 499-500 
Forwarding agents 
CMI draft instrument, 413, 414 
German law, 394, 402-404 
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Forwarding agents—cont. 
liability under new German transport law, 403, 
404 
status of under new German transport law, 394, 
402 


France 
marine insurance, 
non-disclosure and misrepresentation in 
contracts of, 67-75 
consequences of, 74, 75 
obligations relating to, 67-74 


Fraud 

good faith, 532-534 

insurance, 5353-536 

marine insurance, 

non-disclosure and misrepresentation in 
contracts of, in Norway, 80 

property developer’s misuse of trust money, 1-8 

Freight, 495-496, 561 


General average 
CMI 37th International Conference (Singapore), 
report on, 420-422 
Germany 
CMR Convention, 463 
pendency, in, 461, 463 
service, 461 
Transport Law Reform Act 1998, 392-405 
as part of Handelsgesetzbuch, 394, 395 
background to, 392-394 
contract of carriage, 395-400 
documentation, 396 
forwarding agents, 
liability, 403, 404 
status of, 394, 402 
household goods, carriage of, 400 
liability, 396-399 
multi-modal transport contracts, 400-402 
parties to contract, 395, 396 
warehousing business, 404, 405 
Good faith. See also Utmost good faith 
contract (book review), 591-592 
damages, 533-534 
forgery, 530-532 
fraud, 532-534 
Good Faith in Contract and Property Law, book 
review, 313, 314 
insurance, 528-534 
misrepresentation, 528-529 
non-disclosure, 533-534 
occurrences, notification of, 528-530 
pre and post contract, 530-532 
statements of truth, 532-534 
Goods and services 
International Trade Law on Goods and Services, 
book review, 308 
Guarantee insurance, 545-546 
Guarantor 
reliance of, on principal’s set-off, 383-391. See 
further Set-off 
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Hague Rules, 560 
Hague-Visby Rules 
allocating burden of proof in sea cargo claims, 
271-276 
Australia, 494-495 
Canada, 553 
Hamburg Rules, 553, 581 
Hong Kong 
trust and regulation of securities, 157-170. See 
further, Trust 


Immovable property 
bankruptcy and in rem rights under Brussels 
Convention, 208-210 
In personam claims, 496-497, 578 
In rem proceedings. See Admiralty jurisdiction and 
practice 
Indemnities, 518-520 
Injunctions, 
anti-suit, 489-490 
Canada, 588-589 
jurisdiction, 489-490 
Mareva, 588-589 
Insolvency 
Restitution and Insolvency, bk review, 446-448 
Inspections, 575 
Insurance 
annuities, 504-506 
aviation insurance. See Aviation insurance 
Brussels Convention, 508-509, 511-513 
business interruption, 535-536 
cases in UK 2000, 504-550 
causation, 527-528 
charges, 547 
claims, 535-539 
notification of, 528-530 
co-insurance. See Co-insurance 
conditions, 525-527 
construction, 518-527 
contribution, 543-544 
costs, 518-520, 539-543, 548 
credit, 545-546 
damages, 517, 548 
disclosure, 539-543 
economic loss, 521-522 
estoppel, 535-536 
fiduciary duties, 513-514 
fire, 535-536 
forum non conveniens, 508-509 
fraud, 535-536 
German transport law, 394 
good faith, 528-534 
guarantee, 545-546 
indemnities, 518-520 
independent financial advice, 506-508 
interest, 537-539 
intermediaries, 516-518 
investment, 504-508 
jurisdiction, 508-513 


Insurance—cont. 


legal expenses insurance, 541-542 
liens, 547 
legislation. See Insurance legislation 
liability. See Liability insurance 
life. See Life insurance 
loss of profits, 535-536 
Lugano Convention, 508-509 
maintenance of actions, 541 
marine. See Marine insurance 
misrepresentation, 516-518 
Motor Insurers’ Bureau, 514-516 
negligence, 520-521 
negligent misstatements, 518 
nuisance, 521 
obligation of insurer. See Insurer’s obligation 
pension misselling, 506-508 
premiums fraudulently paid out of money held on 
trust, 1-8 
lien or proportionate share of proceeds, 1, 2 
professional indemnity insurance, 541 
property. See Property insurance 
proximate cause, 527-528 
reinsurance. See Reinsurance 
stay of proceedings, 508-509, 511-513 
subrogation, 543-548 
sue and labour, 520-522 
surveys, 525-527 
theft, 524-525 
third parties, 520-522 
time limits, 513-516 
unfair contract terms, 524-525 
value, 536-537, 544-546 
volcanoes, 527-528 
waiver, 535-536 
war risks, 536-537 
with profits policies, 504-506 


Insurance legislation 


avoidance, test for, 364-366 
codification or piecemeal reform, 364 
Law Commission Report 1980, 357-361 
breach of warranty by insured, 357, 358 
misrepresentation, 357 
non-disclosure, 357, 358 
propositions of, 358 
result of, 359, 360 
new insurance contracts act?, 356-368 
non-disclosure, 357, 358, 361 
remedies, 366 
utmost good faith, 361-364 


Insurer’s obligation 


contract terms, supremacy of, 299 
damages for breach of, 300-303 
liability for delay in settlement, 301 
pay-to-be-paid clauses, 297-299 
property vs liability insurance, 296-304 
remoteness of loss test, 301 

tertiary damages, 301, 302 


Interest 


arbitration awards, 490 
Canada, 572 
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Interest—cont. 
costs, 490 
insurance, 537-539 
International Chamber of Commerce Banking 
Commission (ICC) 
documentary credits, 
decision on interpretation of Art. 20(b), 
100-106 
“original document” defined, 91, 92 
signature, impact of, 92-100 
Investment 
defective products, 179, 180 
insurance, 504-508 


Judicature Act 1875 
bankruptcy law applicable to insolvent winding- 
up, s. 10, 141-143 
Judicial sales, 571 
Jurisdiction. See Admiralty jurisdiction and practice, 
Maritime jurisdiction 
accessory, 121, 122 
agreements. See Jurisdiction agreements 
appeals, 485-486 
arbitration, 478-480, 483-490 
asbestos, South African group action, 197-203 
Australia, 
in rem jurisdiction, 491-492 
bill of lading, 


clause binding on consignee and sub-carrier, 
111-113 


choice of law determining contractual rights/ 
obligations under, 114-116 
Brussels Convention 
direct action against sub-carrier. See Sub-carrier 
Canada, 555-559, 562-565, 581-582 
defendant’s domicile as appropriate forum, 198, 
202, 203 
discretion of trial judge, interference with, 
198-202 
failure of English method of determining, 198 
forum non conveniens, 199, 202 
insurance, 508-513 
maritime jurisdiction. See Maritime jurisdiction 
reinsurance, 512 
service, 487-489 
stay of proceedings, 483-485 
United States, 489-490, 564 
Jurisdiction agreements 
non-exclusive, 234-260 
court determination of exclusive/non-exclusive, 
235-241 
construction of, 235, 236 
definitional problem, 239, 240 
other clauses, 238 
surrounding circumstances, 239 
tendency towards exclusive, 240, 241 
wording of clause, 237, 238 


LLOYD’S MARITIME AND COMMERCIAL LAW QUARTERLY 


Jurisdiction agreements—cont. 
non-exclusive—cont. 
effect given to, 241-253 
applicable law, inferred choice, 253 
appropriate forum for trial, 245-252 
permitting service out of jurisdiction, 
245-248 
Spiliada principles, modified, 249-251 
stay of English proceedings, 248-252 
very important factors, 250-252 
enforcement through submission to foreign 
court, 252 
exclusive, 242, 243 
jurisdictional basis, Art. 17 Brussels 
Convention, 241 
providing a basis 
agreement in relation to consumer 
contract, 243, 244 
service out of jurisdiction, traditional rules, 
244, 245 
no negative effect, 253-257 
no anti-suit injunction for breach of 
agreement, 255 
no defence to enforcement, 257 
no refusal to permit service out of 
jurisdiction for breach of obligations, 
254-255 
no stay of action agreement, 254 
effect intended, 257-259 
Brussels Convention, Art. 17, 258 
discretion to, 
permit service out of jurisdiction, 258, 259 
stay English proceedings, 258, 259 


Laytime 
commencement of, validity of notice of readiness, 
285-288 
physical readiness, 286-288 
dry cargo, 286, 287 
wet cargo, 287, 288 
demurrage, multiple charterparties and, 285-295 
running of, and activities for other charterers, 288 
“time lost waiting for berth” clauses, 288 
award in owners’ favour, 289, 290 
other conflicting views, 290, 291 
wet cargo, 291 
Scandinavian law, 469-470 
Legal expenses insurance, 541-542 
Lex Mercatoria, book review, 305, 306 
Liability 
bill of lading, rights of transferee, 344-355 
bribery. See Bribery 
Canada, 552-553 
civil, in respect of air rage, 369-382. See also Air 
rage 
CMI draft instrument governing carrier, 414, 415 
German transport law contract of carriage, 
396-399 
in respect of undamaged goods, 203-205 
insurance. See Liability insurance 





INDEX 603 


Liability—cont. 
limitation of. See Limitation of liability 
pollution. See Pollution 


unverified possible damage as “physical damage”, 


204 
Liability insurance 
insurer’s obligation. See Insurer’s obligation 
property vs liability insurance, 296-304 
Lien, 547. See also Maritime lien 
Life insurance 
defective advice or defective product, 179, 180 
Equitable Life dispute/decision, 181-184 
guaranteed annuity rates (GARs), failure to 
perform, 181 
manipulation of final bonus, 181, 182 
policyholder’s rights, 182, 183 
with-profits contracts, 179-185 
Limitation of liability 
Canada, 560, 566-569 
claims for personal injury/fatal accident on 
property funds under Limitation Convention 
1976, 150-156 
personal and property funds, spill-over 
provision, 151-156 
history of legislation, 152 
problems, 151, 152 
travaux préparatoires, 152-154 
Vienna Convention 1980, 153 
words of, 151 
fatal accident/personal injury claims, 150-156 
Limitation Convention 1976, 150-156 


CMI 37th International Conference (Singapore), 


report, 422, 423 
loss of right under draft CMI instrument, 416 
personal injury/property funds, 150-156 
Vienna Convention 1980, 153 
Limitation periods. See Time limits 
Lis alibi pendens 
Brussels Convention, 461-462 
CMR, 460-465 
Lugano Convention, 461-462 
Loading, 465-472 
Loss of profits, 535-536 
Lugano Convention, 
arbitration, 487-489 
CMR Convention, 461-462, 464-465 
insurance, 508-509 
lis alibi pendens, 461-462 
negative declarations, 461-463 
performance, 510-511 
reinsurance, 509-511 


Maintenance of actions, 541 
Mareva injunctions, 588-589 
Marine insurance 
Australia, 502, 503 
Canada, 574-578 
CMI 37th International Conference (Singapore) 
report on, 418-420 
collisions, 577-578 


Marine insurance-—cont. 
Marine Insurance at the Turn of the Millennium, 
book review, 317, 318 
non-disclosure and misrepresentation in contracts 
of, 66-87 
Australia and United Kingdom, divergence, 66, 
67 
fraud, 80 
French law 
consequences of, 74, 75 
obligations relating to, 67-74 
harmonisation of international rules, 84-87 
Norwegian law, 
combination of perils, 82 
consequences of, 79-84 
duty of disclosure, 76-79 
innocent breach of, 82, 83 
non-invocation of, 83 
duty to give notice, 80-82, 84 
obligations relating to, 76-79 
pollution, 503 
uniform approach to, 84-87 
Marine pollution. See Pollution 
Maritime jurisdiction 
Brussels/Lugano Conventions, 219, 225-232 
conflicting systems in and outside, 221, 222 
Convention regimes, 225-231 
influence outside its scope, 227 
nature and scope, 225, 226 
outside Conventions, 222~225 
Civil Procedure Rules, effect of amendments, 223, 
224 
claim form, service of, 219 
English principles, assertion of into Convention 
matters, 227 
England and Contracting States, 229 
anti-suit injunction, 231 
jurisdictional link, 229, 230 
forum non conveniens as between, 230 
England and non-Contracting States, 228, 229 
harmonising with Europe, 219-233 
Brussels/Lugano Conventions, 219 
claim form, service of, 219 
concurrent existence of two regimes, 227-231 
protection of English jurisdiction, 224 
service of writ, 222, 223 
traditional, pre-Convention approach, 220, 221 
Maritime lien 
bunkers, 570 
Canada, 569, 570-572 
necessaries, 569-570 
preferred rights to proceeds of sale of vessel for 
seamen’s wages denied, 328-334 
priorities, 572 
purpose and history of, 330 
MARPOL, 502-503 
Misrepresentation, 510-511, 516-518, 528-529 
Mixtures, 
authorisation, 450-451, 453 
common law, 449-456 
contract, 450-451 
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Mixtures—cont. 
oil, 449-456 
proprietary rights, 449-456 
retention of title, 449-456 
Scotland, 451-452 
specification, doctrine of, 451-452 
tracing, 453, 455 
trust, 454-455 
wrongful mixing and blending, 451-452 
Mortgages 
Admiralty jurisdiction and practice, 498 
Australia, 498 
bills of sale legislation, 133, 134, 143, 144 
compulsory registration, 130, 133 
Canada, 569-570 
fixed and floating charges. See Charges 
legal and equitable, 134, 135 
modern perspective, 146-149 
personalty, 125-135 
bankruptcy, 130 
beginning of, 125, 126 
bills of sale legislation, 133, 134 
common law vs equity, statutory intervention, 
127-130 
Graham v. Chapman, 130-133 
legal and equitable, 134, 135 
statutory control of, history, 127-130 
ship mortgage. See Ship mortgage 
Motor Insurers’ Bureau, 514-516 
Multi-modal transport 
contracts for under new German law, 400-402 
German law governing, 400-402 
Multiple charters 
damages for detention and, 295 
demurrage and, 292-294 
laytime, demurrage and multiple charterparties, 
285-295 


Natural resources 
Sharing the Resources of the South China Sea, 
book review, 312, 313 
Navigation 
master’s right to decide route, 177-179 
Necessaries, 569, 570 
Negative declarations, 461-463, 465 
Negligence, 496, 520-521, 567, 584-585 
Negligent misstatements, 518 
Noise from pleasure craft, 555 
Non-disclosure 
Canada, 576-577 
costs, 539-543 
good faith, 533-534 
insurance law reform and, 357, 358, 361 
marine insurance, 577 
Norway 
marine insurance. See Marine insurance 
Notice of readiness, 
berth charters, 465-472 
estoppel, 468-470 
invalid, 465-472 


Notice of readiness—cont. 
loading, 465-472 
Scandinavian law, under, 466—471 
voyage charterparties, 465-472 
waiver, 468-470 

Nuisance, 521 

NYPE off-hire clause 
detention and, 186-192 


Oil, 
mixtures, 449-456 
proprietary rights, 449-456 
retention of title, 449-456 
Order of sale 
bankrupt’s land overseas. See Bankruptcy 
co-owned land, 207 
Originality 
documentary credits. See Uniform Customs and 
Practice for Documentary Credits 


Paramount Clause, 562-563, 583 
Passengers 
carriage of. See Carrier 
Payments 
Law of Bank Payments, 2nd Edition, book review, 
310-312 
Pendente lite sales, 569-570, 572-573 
Pending actions, 460-465 
Pensions 
dependents’ cause of action under FSA 1986, 
321-323 
duty of care to dependents, at common law, 321, 
323, 324 
independent financial advice, 506-508 
misselling, 321-327, 506-508 
victims of mis-selling short-changed?, 321-327 
causation and contributory negligence, 325, 326 
Piracy 
CMI 37th International Conference (Singapore), 
report on, 423, 424 
Pollution 
Australia, 502-503 
bunkers, 555 
Canada, 555 
damage to ship, meaning of, 502-503 
liability for environmental damage, 
China, legal/judicial position in, 19-23 
colliding vessels in China, 19-23 
environmental laws sui generis, 22, 23 
joint and several liability, 20, 21 
liability for wrongs, 20 
no-fault liability, 19-21 
marine insurance, 503 
MARPOL, 502-503 
Priorities, 569, 571-572 
Privity of contract 
Canada, 574-575 
Dunlop exception ended by Panatown?, 338-344 
legal and factual background, 338, 339 
loss, characterisation of, 341, 342 
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Privity of contract—cont. 
recovery of substantial damages precluded by 
deed, 340 
Professional indemnity insurance, 541 
Property 
insurance, 
insurer’s obligation. See Insurer’s obligation 
property vs liability insurance, 296-304 
law, 
Good Faith in Contract and Property Law, 
book review, 313, 314 
Proprietary rights 
common law, 449-456 
mixtures, 449-456 
oil, 449-456 
retention of title, 449-456 
Proximate cause, 527-528 


Readiness. See Notice of readiness 
Reinsurance 

avoidance, 509-511 

jurisdiction, 512 

Lugano Convention, 509-511 

misrepresentation, 510-511 

performance, 510-511 

retrocession, 523-524 

underlying insurance, 549-550 
Restitution 

Law of Restitution (Sth edn), bk review, 175, 176 
Restitution and Insolvency, bk review, 446-448 
Retention of title 

common law, 449-456 

mixtures, 449-456 

oil, 449-456 

proprietary rights, 449-456 
Retrocession, 523-524 
Road transport. See CMR 


Safety 
master’s right to decide voyage route, 177-179 
Sales of ships, 
Canada, 569-573 
judicial, 571 
pendente lite, 569-570, 572-573 
Salvage 
CMI 37th International Conference (Singapore), 
report on wreck and, 425-427 
Scandinavian law, 
contract, 466-467 
laytime, 469-470 
notice of readiness under, 466-471 
voyage charterparties, 466-471 
Scotland, mixtures in, 451-452 
Seamen 
traditional favoured treatment, reasons for, 
_ 328-330 
Seaworthiness, 577 
Securities regulation 
Hong Kong, trusts and, 157-170 
trust. See Trust 


Security for costs, 579-580 
Service, 
arbitration, 487-489 
CMR Convention, 460, 463-465 
Germany, 461 
jurisdiction, 487-489 
pendency upon, 460, 463-465 
third parties, 487-489 
Set-off 
Canada, 564 
reliance of guarantor on principal’s set-off, 
383-391 
importance of, 383-384 
where principal’s claim against creditor is for— 
liquidated amount, 388-391 
unliquidated damages, 384-388 
Shareholders 
demutualisation, 456-460 
directors, 456-460 
fiduciary duties, 456-460 
Ship arrest. See Arrest of ships 
Ship mortgage 
US Ship Mortgage Act 
priority of claims against vessel, case law 
governing, 330-352 
Shipbuilding, 583-585 
Singapore 
CMI 37th International Conference, report, 
406-427 
South Africa 
asbestos, group action, 197-203 
jurisdiction, 197-203 
Specification, doctrine of, 451-452 
Spying 
right to receive profits accrued as result of, 9-18 
international contracts, 50-52 
Stay of proceedings, 
Admiralty jurisdiction and practice, 499-500 
arbitration, 483-485 
Australia, 499-500 
Canada, 560-563, 558 
forum non conveniens, 499-500 
insurance, 508-509. 511-513 
jurisdiction, 483-485 
Admiralty, 499-500 
Stockbroker 
Hong Kong, 
unlawful disposition of trust monies, 160, 161 
trust money, misuse of, Hong Kong law, 160, 161 
Strikes, 558 
Sub-carrier 
accessory jurisdiction, 121, 122 
allocating burden of proof. See Burden of proof 
bill of lading jurisdiction clause binding on 
consignee and sub-carrier, 111-113 
Brussels Convention jurisdiction over direct 
action against, 107-122 
choice of law determining contractual rights/ 
obligations under bill of lading, 114-116 
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Sub-carrier—cont. 
concurrent claims, 
connection between original and sub-carrier 
claims, 120, 121 
direct cargo claim against, definition of under 
Brussels Convention, 108-111 
categories of cases addressing whether claim is 
related to contract, 109, 110 
contract or tort, ECJ case law, 108 
framing a claim in contract, 111 
jurisdiction under Brussels Convention over direct 
action against, 107-122 
liability for failure to exercise care, even though 
goods undamaged, 203-205 
“place where the harmful event occurred”, 
117-120 
ascertainable, 119, 120 
unascertainable, 118, 119 
Subrogation, 543-548, 574 
co-insurance and. See Co-insurance 
Sue and labour, 520-522 
Surveys, 525-527 
Swaps 
Lessons of the swaps litigation, bk review, 171, 
172 


Terminals, 558-559 
Theft, 524-525 
Time charter 
damaged cargo, delay, 186, 187 
detention and NYPE off-hire clause, 186-192 
delay, liability for, 189, 190 
detention, physical and legal, 190-192 
employment, expenses of discharge, 187, 188 
off-hire, 188, 189 
master’s disregard of orders, 177-179 
navigation vs employment, 177-179 
NYPE off-hire clause, 186-192 
responsibility for financial security, 187 
Time limits, 
arbitration, commencement of, 486-487 
Canada, 587-588 
extension of, 486-487 
fatal accidents, 587-588 
fiduciary duties, 513-514 
insurance, 513-516 
Motor Insurers’ Bureau, 515-516 
Title. See Retention of title 
Tracing, 453, 455 
Trade law 
International Trade Law on Goods and Services, 
book review, 308 
Transport documents 
bills of lading. See Bill of lading 
CMI draft instrument on carriage of goods by sea, 
417, 418 
German transport law, 396 
Transport legislation 
CMI report from 37th International Conference 
(Singapore), 407-418 
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Transport legislation—cont. 
Germany. See Germany 
Trial judge’s discretion 
interference with, 198-202 
Trust 
assignment, 473 
breach of by property developer, 1-8 
Hong Kong, regulation of, 157-170 
equity or not, 166-169 
equivalents/predecessors, 163, 164 
money, definition, 164, 165 
proposed changes, 169, 170 
source of, 161, 162 
mixtures, 454-455 
unlawful disposition of trust money to good faith 
recipient, 158-161 
case of thief, 158-160 
case of stockbroker, 160, 161 
Trusts of Land and Appointment of Trustees Act 
1996, 213, 214 
Tracing value 
by causal connection or transactional link, 2, 3, 5 
link with unjust enrichment and, 4, 5 


Ultra vires, 471-472 
Unfair terms 
Exemption Clauses and Unfair Terms, book 
review, 318, 319 
insurance, 524-525 
theft, 524-525 
Uniform Customs and Practice for Documentary 
Credits 
ambiguous/unclear instructions and, 24, 25 
international standard banking practice, relevance 
of, 102 
original documents and modern technology, 
88-106 
case law, 93-100, 104-106 
International Chamber of Commerce Banking 
Commission, 
decision on interpretation of Art. 20(b), 
100-106 
referrals to, 91, 92 
“original document” defined, 91, 92, 103 
issuer’s Original stationery, 101 
manual (or facsimile) signature, 101 
partly produced by Art. 20 methods but 
signed or stamped to make original, 101 
printed on plain paper from original created/ 
stored electronically, where electronic 
document has letterhead or facsimile 
signature, 101 
statement of originality where statement 
applies to document presented, 101 
undisputed written or typed, 100 
signature, impact of, 92-100 
statements of originality, 104 
UCP 400, Art. 22(c), 89-91 
UCP 500, Art. 20(b), 91 
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United Kingdom 
marine insurance in Australia and, 
non-disclosure and misrepresentation in 
contracts of, 66-67 
United States 
arbitration, 489-490 
burden of proof in sea cargo claims, 280, 281 
Canada, 564 
jurisdiction, 489-490, 564 
priority of claims against proceeds of sale of 
vessel, 328-334 
seamen’s liens against proceeds of sale of vessel 
denied, 328-334 
Unjust enrichment 
claims to substitutes, 4-6 
Unseaworthiness, 577 
Utmost good faith 
insurance law reform and, 361-364 
post-contractual duty of, 428-445 
claims, 434-436, 441-444 
future of, 441-444 
instances where it arises, 430-436 
Star Sea, The, and, 436-444 
variations to insurance contract and, 430-434 
effect of, 433, 434 
_ Nature and scope of, 432, 433 


Vienna Convention 1980 
limitation of liabiiity and, 153 
Volcanoes, 527-528 
Voyage charterparties 
Canada, 580-581 
delivery, 470 
despatch, 471 
estoppel, 468-470 
loading, 465-472 
notice of readiness, 465-472 
Scandinavian law, 466-471 
waiver, 468-470 


Waiver 
insurance, 535-536 
notice of readiness, 468-470 
voyage charterparties, 468-470 
War risks, 536-537 
Warehousing 
German transport law on business of, 404, 405 
Wildlife management, 556 
With profits policies, 504-506 
Wreck: See Salvage 
Wrongful death, 586-588 





